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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE SONITPUR,TEZPUR 

G.R Case no 1900-12 

State 

Vs 

Jiten Borkakoty 

(Accused u/s 448/323/352IPC 

 

 

Present : Debashish Saikia AJS., CJM, Sonitpur, Tezpur. 

K.Gogoi ………………………………………………………Advocate for the State. 

N.Goswami………………………………………………………Advocate for the accused. 

Date of 

hearing……………………........................9.2.16,5.9.16,8.11.16,29.12.16,9.1.18,.  

Date of argument………………….......................23..3.18. 

Date of Judgment………………………………………2.4.18 

 

JUDGMENT 

 

1)   Informant Farida Begum lodged an ezaher on 26.7.12 before the O.C Tezpur 

P.S stating inter alia that the accused on the previous day entered her house 

when she was occupied with her work at the hospital of the accused, and venting 

his grievance against the act of the informants daughter plucking a flower from 

his garden, some days back, assaulted the informant’s daughter causing injuries 

to her person.  Hence the ezaher. 

 2)  Police on receipt of the ezaher registered the same as Tezpur P.S case no 

1097-12 u/s 448/325/354 IPC and started investigation of the same. On 

completion of the investigation police submitted charge sheet against accused 

Bijay Boro u/s 448/323/352 IPC.   

3)   Cognisance of the case was taken and process was issued. On appearance of 

the accused copy of the case was furnished and vide order dt 29.5.14 one of my 

learned predecessor in chair explained the particulars of offence u/s 448/323/352 

IPC to which the accused pleaded not guilty and claimed to be tried. The 
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prosecution side in order to prove its case examined as many as sevenwitnesses.  

The defence plea is that of total denial. Statement of the accused u/s 313 

CrPCwas recorded in which the accused reiterated his defence plea. Accused 

however did not adduce any evidence.   

4) The point for determination is: Whether on 25.7.12  the accused trespassed 

into the house of the informant  at B.J Hospital campusunder Tezpur P.S and 

thereafter by using criminal force voluntarily caused hurt to the informant’s 

daughter Nazma Begum thereby  committing offence punishable u/s 

448/323/352 IPC?  

 

5)   Learned counsel for the state submitted that the prosecution has been able 

to bring home the charge against the accused beyond all reasonable doubt and 

as such the accused deserves to be punished. On the other hand the learned 

counsel for the accused submits that the prosecution side has miserably failed to 

bring home the charge against the accused and as such the accused deserves 

acquittal.  

6)  I have heard arguments forwarded by the learned counsel of both sides. I 

have also minutely perused the evidence both oral as well as documentary led by 

the prosecution side along with the cross examination of the witnesses.  

DISCUSSIONS REASONS AND DECISIONS THEREFOR: 

7) PW3 is the informant Farida Begum. In his evidence he deposed that on the 

day of occurrence, while she was doing her duty her daughter came crying to her 

and told her that accused assaulted her with fists blows on her chest and uttered 

obscene words on the allegation that her daughter plucked a flower from the 

garden of the accused a month back. PW1 identified the ezaher lodged by her as 

Ext1. 

8) PW 4 is the victim Nazma Begum. In her evidence she deposed that on the 

morning of the occurrence at about 5 am when her mother was away from 

home, the accused came and banged the door of their house and when she 

opened the door the accused assaulted her and behaved indecently with her on 

the allegation that she plucked a flower a month back. PW4 further deposed that 

she informed the matter to her mother and when her mother later enquired 

about the matter the accused replied that he would again beat her. It is also in 
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the evidence of the Pw4 that she sustained injuries on her eyes, neck and her 

chest. 

9) PW1, PW2 and PW5 were the employees of B.J Hospital which is owned by 

the accused. Their evidence is in tune with each other. All the three witnesses in 

their evidence claimed that the informant’ family used to reside in the campus of 

B.J Hospital and that the wife of the accused had planted flowers in the campus 

garden of B.J Hospital, and that the informant’s daughter plucked flowers from 

the said garden for which the informants daughter was reprimanded by the 

accused.  

10) PW5 Is Dr Bibha Noni Keot who was posted at SMHO at Gohpur SDCH and 

the one who examined the victim. In her evidence PW6 deposed that though she 

did not find any external injury on examining the victim, she however stated that 

the victim girl complained about pain in her left eye and she on the complaint of 

the victim referred the victim to eye O.P.D of Kanaklata Civil Hospital. PW5 

identified the medical report submitted her as Ext2.  

11) PW7 is the I/O S.I Pratap Gogoi who investigated the case and submitted 

charge sheet against the accused.  

12) In the instant case from the trend of cross examination it appears that the 

plea of the accused is that he only warned the victim not to pluck flower from 

their garden. The   evidence on record discloses that the informant is also an 

employee in the hospital owned by the accused. In the instant case three 

prosecution witnesses Pw1, PW2 and PW5 contrary to the claim of the informant 

and her victim daughter that accused assaulted the informant’s daughter 

deposed that accused only reprimanded the informant’s daughter for plucking 

flower from their garden. In a case like this when prosecution side leads 

evidence of two sets of witnesses, the one favouring the accused needs to be 

accepted when such set of evidence appears to be probable. Now keeping the 

above fact in mind when the evidence of the informant and her daughter is 

minutely perused, it appears that contrary to the claim of the victim PW4 the I/O 

PW7 confirmed that in her statement recorded by him in course of the 

investigation PW4 did not state before him that after the incident of plucking of 

flower, that occurred one month back, at about 5 am the accused came to their 

house and knocked the door and thereafter assaulted her as a result of which 

she sustained injury on her neck and chest. The above omission on the part of 
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the victim Pw4 to state the above fact before the I/O is quite surprising . 

Proceeding with the evidence of PW4 further it is again seen that in her cross 

PW4 denied the suggestion of the accused that on the day of occurrence the 

accused only warned her not to pluck flower from their garden. However not 

withstanding the above denial on the part of the victim PW4, the prosecution 

witnesses viz PW1, PW2 and PW5on the other hand claimed that the accused 

only warned the PW4 not to pluck flowers from the garden. The above aspect of 

the evidence only probabilise the defence plea, and this aspect along with the 

omission in the evidence of the victim to state a very material fact before the I/O 

in the first instance only weakens the prosecution case.  

13)The shortcomings noticed in the evidence of the victim Pw4 only goes on to 

show that that the victim Pw4 has not disclosed the actual incident and has 

suppressed material facts. Again if the cross examination of Pw4 is re-visited it 

appears that in her cross victim Pw4 also claimed that her sister was present at 

the time of the incident, but the prosecution side did not examine the victim’s 

sister for reasons best known to them. This is another weakness in the 

prosecution case. So in the ultimate analysis taking into account all the above 

weaknesses in the evidence of the victim Pw4 , it is but clear that the sole 

evidence of the victim Pw4 is not of such quality upon which implicit reliance can 

be placed upon to convict the accused. Prosecution side in my considered view 

has not been able to bring home the charge against the accused beyond all 

reasonable doubt and the accused therefore s held not guilty of the offence he is 

charged with.  

  

ORDER 

 

Accused Jiten Borkakoty  is acquitted of the charge u/s 448/323/352 IPC  and is 

set at liberty forthwith. 

Bail-Bond of accused shall remain in force for a period of six months from today.  

Given under my hand and seal of this court on the 2nd day of April 2018 at 

Sonitpur, Tezpur. 
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APPENDIX 

 

Prosecution witness:    Bakul Saikia………………………………..as PW1. 

 Arup Basfore………………..…………….as Pw2. 

 Farida Begum……….……..…………….as PW3. 

                                 Nazma Khatun………..………………….as PW4. 

 Dr Tulon Das……………………………...as PW5. 

 Nibha Moni Keot………………………..as PW6. 

 S.I Pratap Gogoi…………………………as PW7. 

  

Prosecution exhibits: Ezaher ………………………………………………………  as.Ext1. 

 Medical Report………………………………………………as Ext2. 

 Sketch Map……………………………………………………as Ext3. 

 Charge Sheet…………………………………………………as Ext4. 

  

Defence witness    : Nil. 

 

 

 


